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The Intergovernmental Panel on Climate Change €@Pfourth assessment report
(AR4) concludes that, under business-as-usual tiondj global average sea level rise
could range between 18cm and 59cm above 1990 Iby&t400 (IPCC 2007: 45).
Climate change is also likely to increase the nunobéntense cyclones (Mimura et al
2007). In the South Pacific, where half the popatats estimated to live within 1.5
kilometres of the sea, many tens of thousands @blpecould be displaced by a
combination of higher sea levels and increasedhsitye of weather events (Oxfam 2009:
15). While there is an emerging literature on inédional legal frameworks relating to
climate change and transnational population movésneglatively little has been
written on national legal frameworks for relocatemd displacement, even though the
front-line adaptive response to sea level rise wilblve local rather than transnational
settlement movements.

This paper considers the legal framework for pesstisplaced by rising sea levels to
secure rights to land in the South Pacific. Theepapgues that population movements
caused by climate change will exacerbate exisgngibns and challenges in South
Pacific systems of land law and administration. phper focuses on legal issues arising
from two potential methods of relocation: agreermmeamth customary landholders, and
acquisition followed by grant of land by the statee paper concludes with a discussion
of potential land law reforms to support sustaieaelocations of climate change-
affected settlements in local coastal districtthef South Pacific.

Customary Land and the South Pacific

Most land in the South Pacific is classified indeterms as customary land. Very little,
if any, customary land is not subject to custon@aym. South Pacific states rarely
exercise powers of compulsory acquisition in relatio customary land. The reasons
include weaknesses in the enforcement capacityeo$tate, and the likelihood of
resistance by customary landholders due to a rahfgetors including the memory of
colonial land acquisition and the significanceanid to livelihoods and social
organisation. It follows that agreements will be grimary mechanism for persons
displaced by climate change to obtain rights tall&enerally speaking, these
agreements will take three forms: arrangements grmatividuals who have ties of
family or friendship, agreements between groupotiaigd by leaders or
representatives of the groups, and agreementgettase land to the state for distribution
to relocated persons.
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For agreements between individuals and groups #irereultural pathways that will
affect the nature and likelihood of agreement, tiedsustainability of any subsequent
relocation. Typically, these cultural pathways ilweohistories of inter-marriage or trade
that provide patterns of reciprocity, familiaritychobligation conducive both to
agreement and to the resolution of conflicts ag$iom the agreement. Inter-marriage,
in particular, provides familial ties that assistmbers of a customary group to relocate
as a family or individual through agreement wittekative, or as a group through
agreement with a related group. It is importanttonotiew the challenges of sea-level
rises, and relocation negotiations across custograyps, as novel or sui generis in
nature. Adaptations to human mobility are featwfesustomary social structures in the
Pacific (Sidle et al 2004:181). Long-standing mea$@s for managing mobility should
be the first step basis for all policy efforts t@mote sustainable relocations arising
from the effects of climate change.

There are also a number of limits to the effectegmof custom as a mechanism for
providing land to individuals or groups requirirglacation. In the South Pacific there
are examples of groups that lack long-standinglfaamilinguistic affiliations with
neighbouring groups because historically they haded from other areas to their
current place of habitation. The historical drivefsnobility include war,
missionisation, disasters, cash employment, cdloaeszttlement or the pursuit of trade
or mobile marine resources. While individuals arugs in this category will have
modes of integration with their local area, thell elso have historical backgrounds that
provide a pathway for others to construct theitustas “outsiders”. One such pathway
is control over genealogical information by ser{emnd often male) members of
landholding groups. The strategic mobilisation efgalogical or historical information
provides a way to exclude classes of categoriggidons requiring relocation. The
interpretation of “custom” for situational advaneag a well-established phenomenon,
particularly in contexts where custom provides peatys for property inclusion and
exclusion (eg McDougall, 2005; Scott, 2007; Bainta®09).

Customary narratives of place and genealogicalrodfien serve to support claims of
precedence to land, particularly in a context wheseorical episodes of inter-group
warfare create long-standing competing claims o l&greements with other groups
provide a mechanism to support claims of custorf@mnership”, and an opportunity to
confirm or enhance the authority of the leadehefgroup. This is particularly the case
in circumstances of interaction with state offisiar international climate change actors,
as implicit recognition by outside actors may ergeaclaims to precedence and
authority. Attempts by a group to negotiate relmratgreements may also crystallise
submerged conflicts with other groups, either asaendaries or claims of “ownership”,
or with individuals that claim positions of authtgrivithin the group. Rights to land are
embedded in nested and interconnected lineagetadlsatsocial precedence through
narratives of conquest, settlement and ancestrakagent. There may be claims of
affiliation or obligation to other lineages withskdrical connections to the land. There
may be no clear demarcation of boundaries betwemipg, particularly where there are
areas of relatively unused land. Alternatively, vehthere is demarcation in the form of
rivers or ridge-lines, there may be contestatioer ¢lve histories of war and agreement
that purport to establish those boundary lines.



Historically, “customary” agreements with other gps have often been a product of
trade interactions, co-operation in warfare, orgamous marriage requirements. While
agreements for individual or group relocation maiicdon existing patterns of
exchange or obligation, the notion of irreversiipleup relocation to the customary land
of another group, as a result of the inundatioatber effects on climate change, may be
novel and may not be amenable to customary modesndlict-management. As a
general rule, agreements within or between custpigraups must have self-enforcing
qualities where there is little prospect of thir@dy enforcement through the state. The
literature on self-enforcing agreements highlightgt circumstances of repeat close-knit
interaction is essential to the maintenance of eaatjpve interactions in the absence of
third-party enforcement. Relocation agreements laely or lose self-enforcing qualities
where the relocated group does not engage in misuff degree of reciprocal

interaction with the host community. This is partarly the case where population
growth and generational change undermines initiatlitions of interaction that

facilitate the agreement in the first place. Themeznumerous examples of ex post
contestation over agreements among customary ginoups Pacific.

The Potential Rolefor Law

The obstacles to relocation agreements may incheldesire of affected individuals
and groups not to relocate, the reluctance of indstiduals or community to agree to
relocation, the collective nature of consent fatreagnents involving groups, uncertainty
as to the nature and scope of representative atythmnegotiate agreements on behalf
of the group, and the breadth and significancenoias, economic and spiritual issues
involved in the process of relocation itself. Theya potential role for law to facilitate
the negotiation of agreements, and manage condéligsg from the agreement, so long
as law supplements cultural mechanisms for managmgnovement of peoples and
settlements. As a general proposition, the rolawfis to reduce the transaction costs of
agreement, manage conflict arising from agreenaamt,protect against inequity or
discrimination as a result of agreement. The lishatters that may require legal
attention include the authority of agents negotgagreements; the identification of
parties to the agreement, the determination ofearisy persons adversely affected by
agreement; the provision of standard, default glied terms of agreement; the
recording of the agreement or the rights set othénagreement; and the provision of
remedies either for breach of the agreement aingément of rights established by
agreement. Notably, these matters for potentiall lsggulation involve the private law
of contract and the public law of land adminiswati

In the South Pacific the role of law must take iabzount issues of supply as well as
demand. Where there is a role for law, it mustfyerapriately formulated in the light of
the capacity constraints of state agencies, anohtbiemational distance between
citizens and the state. The reach of the statmitet in many parts of the South Pacific.
Land administration agencies face significant @rales managing record-keeping in
relation to alienated land, let alone extendinglladministration services to areas of
customary land. There are historical sources afudisrelating to state land
administration, primarily as a result of acts afjaisition and alienation by colonial
regimes. There are incentives for influential astooth at local and state scales to resist
or manipulate intervention by law, particularly wladaw constrains their discretionary
powers over the allocation and use of land. Legahges with a high degree of



monetary cost, or technical or operational compjexare more likely not to be
implemented, or to be partially implemented. Lag&rvention may also have
unintended consequences where it creates oppaesifor agents to accrue new forms
of authority and assert new relationships of cdrdronfluence over resources (eg
McDougall, 2005).

Land Law in the South Pacific

This section provides an overview of land law ia 8outh Pacific in order to assess its
potential application to agreements for relocatiypproximately 80% of all land in the
South Pacific falls under the legal classificatafricustomary land”. The following
table provides a basic breakdown of the legal caiteg of land in the South Pacific.

Table 1: Categories of Land in the South Pacific

Public ® Freehold ° Customary
Cook Islands Some Little 95%
East Timor © Some Some Most
Fiji 4% 8% 88%
Federated States of Micronesia 35% <1% 65%
Kiribati 50% <5% >45%
Marshall Islands <1% 0% >99%
Nauru <10% 0% >90%
Niue 1.5% 0% 98.5%
Palau Most Some Some
Papua New Guinea 2.5% 0.5% 97%
Samoa 15% 4% 81%
Solomon Islands 8% 5% 87%
Tokelau 1% 1% 98%
Tonga 100% 0% 0%
Tuvalu 5% <0.1% 95%
Vanuatu 2% 0% 98%

Source: AusAID, Making Land Work: Reconciling Cusiary Land and Development

In general terms, rights to land defined as custgrage not granted by the state, and are
not registrable as rights without conversion insiatutory interest. In the former British



colonies of the Pacific the acquisition, incideatsl transfer of rights to land are
generally governed by custom rather than the comawenWhile some jurisdictions
have statutory mechanisms for determining custaem gl have judicial precedents on
the nature of various aspects of custom, therdbas a general reluctance on the part
of the state to regulate or define the applicatibaustom to dealings in customary land.
In legal terms there remains a substantive dudiliiie between land alienated to the
Crown and land classified as customary.

There were sales of customary land to non-indigemadividuals and corporations in
the early years of European colonisation in thaéflfaSubsequently, most colonial
administrations imposed prohibitions on alienatiofinon-natives” — in part to protect
against landlessness and the abuse of power htidred leaders. In formal terms the
prohibition on alienation did not apply to “nativescluding members of other
customary groups, because of an assumption tkegiadion of “ownership” was either
rare or non-existent, and could properly be lefietgulation through “custom”. In some
jurisdictions such as Papua New Guinea and Soldsiands there are also legal
prohibitions on the grant of leases over custorterg unless there is a process of
incorporation as an Incorporated Land Group (PNG# process of acquisition by the
state to grant as a statutory lease (Solomon Is)ahdall cases, the legal status of
customary agreements to transfer rights to larduding transfers with characteristics
of sale or leasehold, remained governed by custdess they infringed statutory
prohibitions or statutory processes for the apgro¥aertain transfers of rights to
customary land.

At least in the former British colonies of the Ragiincluding the special case of
Vanuatu, the legal products of colonialism contibméefluence the legal regulation of
relocation as a result of climate change. In paldic the dualist nature of colonial land
law affects the two basic methods for provisiora$tomary land to groups requiring
relocation, namely direct agreement with anothst@uary group or acquisition by the
state followed by grant to the relocated group. gbeerning legal regime for direct
agreements with a customary group is custom. Irt Pasific jurisdictions there is not a
great deal of legislative or judicial guidance @$hte content of custom as it applies to
dealings in customary land. In contrast, the gowertaw for acquisition followed by
grant by the state is the common law as modifiedtagute. In formal terms, there is a
great deal more legal certainty for processesaté sticquisition and grant of land.
Statutory provisions provide mechanisms for the aleattion and publication of
boundaries, and the registration and classificatfaights to land. The common-law
supplies the private law of contract, the legaldeats of proprietary interests in land,
and the general law obligations of holders of sgiotland. In theory at least, the courts
and police provide a mechanism of third-party ecdanent that supplements any self-
enforcing characteristics of the agreement in goest

The formal legal advantages to state acquisiti@hgrant should not obscure the
considerable practical disadvantages of statent@diary involvement in private
dealings over customary land. The state is noh&heactor in matters relating to land.
State actors do not engage in calculations of tivage costs and benefits of agreement
for the respective parties to the agreement. Tiheantives include garnering votes,
satisfying constituency interests and accruinggtewvents from their positions of
power...



TheLegal Regulation of Customary Land Transactionsin the Solomon Islands

In the Solomon Islands there are a number of gaperaplexities in the law relating to
land agreements involving customary landholder gsorhe Constitution of the
Solomon Islands provides that only “Solomon Islastienay hold a perpetual interest
in land? Although provision was made for the recording @fnenunal interests in 1994,
in 2002, some estimates are that only 12% of custpitand had been registeréd.
“Customary land” is defined by tHeand and Titles Act (Cap. 133) as any land that is
lawfully owned, used or occupied by a person ormomity in accordance with current
customary usage, and which is not registered ahiagyother than customary lafid.
Current customary usage is defined in a circulghitan as the practice of Solomon
Islanders relating to the matter in question, attitme when that question arises,
regardless of whether that usage has existed froenimmemorial or for any lesser
period> Non-Solomon Islanders are generally prohibitediftwlding or enjoying an
interest in customary larfd Exceptions to this general rule include the asitjon of an
interest through marriage to a Solomon Islandebydnheritancé.

While customary groups own customary land, theyiirecthe intervention of the state
to grant leases or other forms of statutory right&nd. Technically, rights to customary
land may be transferred to another customary groumembers of that group, if the
transaction is valid according to current customegge (see e.gand and Titles Act
[Cap 133], s. 2). However, should a transfere@&el@asstatutory right, the state must
acquire the land and grant a title to registerestées of the customary grouwagd and
Titles Act [Cap 133], ss. 60-70). Part V, Division 1 of thend and Titles Act [Cap 133]
provides that the Commissioner of Lands may acquistomary land (through lease or
purchase) after a public acquisition hearing, attvthe “owners” of the land are
identified. The land is then transferred back ®alwvners through a process of
registration. Land may be registered in the namepdb five “duly authorised
repr%sentatives” on behalf of the landholding gramipo are joint owners on a statutory
trust.

The process of acquisition by the state followedjtant to trustees, who may enter into
agreements with groups or individuals requiringcation, requires the delineation of
boundaries on the ground, and between the groap®ticupy the subject land and
surrounding areas (Monson, 2012: 237ff). Oftengiteeess causes long-term conflict

! Constitution of Solomon Islands, s.110.

2 Under the Customary Land Records Act 1994, land can be registered in name of the tribe, clan, line,
community or group that is entitled to own or exercise primary rights over it (s 2). Groups holding
secondary rights are also registered (s 11).

? Pacific Islands Forum Secretariat (2002) Mechanisms Used to Address Land Issues, Session 3 Paper for
Forum Economic Ministers Meeting, Port Vila, Vanuatu, 3-4 July 2002. Available at???

* Land and Titles Act [Cap 113], s.2.

> Ibid s 2(1).

® Land and Titles Act [Cap 113], 5.241(1).

" Land and Titles Act [Cap 113], 5.241(2)

® Land and Titles Act 1996 [Cap 133], s 195(1)



rather than increased tenurial certainty. Decismfrtbe Land Acquisition Officer may
be appealed to the Magistrates Court, with a fiiggilt of appeal to the High Cout.
These courts regularly refer matters of custom backe chiefs, and decisions of the
chiefs may be appealed to the Local Court and théime Customary Land Appeal
Court, with a final right of appeal to the High @ban a question of la#’ As a result,
disputes often ‘cycle endlessly through the cowvit) questions of law being appealed
to the highest court, only to be referred back deovtne chiefs’ (Monson, 2012: 238).

The trustee method of recognising customary rightand, and allowing private
dealings in customary land, is also often a soafaecertainty and abuse of power
because trustees may not always be trusted to #uot interests of their group. It is
well-establish that traditional forms of obligatjdrased on ties of kinship and ritual,
may not prevent the abuse of power when new extetaments — such as money or
formal legal authority — are offered to a customgiryup leader (see, for example,
Burton, 1997: 117, 132). The common law dutiesudtees, and the provision of
remedies for breach of trust, are ex post methbdsstraining trustees. Rather than
requiring ex ante procedures for collective deciswaking, and transparency in
decision-making, the law of trusts provides remedigainst trustees only once a breach
of trust has taken place. In that event, the reasedi beneficiaries under the trust may
be limited to personal action in damages agairestrtistees only, rather than remedies
to restore property that has been transferred na ffides third parties in breach of trust.

Potential Optionsfor Reform: Land Law and Relocation in the South Pacific

The following section provides a brief discussidipotential options for reform in
relation to four key legal aspects of agreementsdimcation: recording agreements,
providing standard terms for agreement, the gongrtaw of agreements and regulating
the authority of representatives that negotiateagents.

Recording Agreements for Relocation

Generally speaking, the options in relation to rdogg dealings in customary land
include: (1) making no provision for the recordimigdealings; (2) allowing optional
recording of dealings with the proviso that (in #iesence of fraud or notice) registered
dealings take priority over unregistered dealiragg] (3) requiring compulsory
recording of dealings, perhaps with a requiremieat this is necessary to give legal
effect to the transaction itself. As in so manyteratinvolving customary tenure,
choosing the most appropriate option turns on efehassessment of the circumstances.
No provision for recording dealings may be appraterin situations where dealings are
rare and customary authority is strong, or whesgaary methods of recording
transactions are providing sufficient certainty &tual and prospective land users.
Optional registration of dealings may be approprighere dealings have increased to
the point where some form of enhanced formal a@gtas necessary but compulsory
registration is impractical due to institutionalfonding constraints. Compulsory
registration of dealings is the ideal as it maiméahe accuracy of the register. By
definition, however, it assumes a sufficient degemstitutional funding and capacity,

® Land and Titles Act [Cap 133], s 66.
19 ocal Courts Act [Cap 19], ss 12-14, 28; Land and Titles Act [Cap 133], ss 254-255.



and a situation where confidence in the registsuch that local titleholders will in fact
seek to record their transactions.

A useful example of a law that envisages registratif group-based dealings in land is
the 1987 Land Act and Customary Land Registrationhidthe East Sepik province of
Papua New Guinea. In combination, these Acts atlogstomary groups to register their
collective ownership rights to identified lands. & this registration has occurred
systematically in priority Customary Land Registat(CLR) areas, it operates as
conclusive evidence of the facts stated in thesteggion instrument (that is, as to
boundaries, definition of landholding group anda@th). Outside CLR areas, the fact of
registration only operates as prima facie evideridbe facts stated in the registration
instrument, and therefore may be defeated by alig #ancurrent claim based on
custom. In either case the registered ownershiggimay then be sold, leased or
charged subject to (and conditional upon) apprbyaklevant administrative agencies.
Importantly, the resulting interests may themselwesegistered and, where they fall
within a CLR area, the registered instrument ajserates as conclusive evidence of the
facts contained therein. In this way, a customaoyg may grant a lease or charge
which if registered will be free of any concurretdim based on custom, without having
to pursue the relatively complex and expensive ginaorporation processes discussed
above (see Fingleton, 1991: 197-218).

The recording of dealings in customary land neddexguire a prior process of
registering customary titles to. Recording dealiagsn alternative to registering titles is
an attractive policy option in circumstances wheet#les registration procedure is likely
to involve conflict or unsustainable levels of fumgl Knetsch and Trebilcock (1981:
62-5) argue, in the context of customary tenuréesys in Papua New Guinea, that a
system of registered dealings would produce manliebenefits of registered titles
without incurring the conflicts engendered by adjation processes. In particular, they
suggest that dealings in customary land to whidkiders are a party, or which take a
form not contemplated by customary law, may bend®d by a local Magistrate who
must first review the dealing in order to ensusdatirness. A recorded dealing would
take priority over an unrecorded one, in the abseriéssues of fraud or lack of good
faith. The form of the recorded dealing would aigosufficiently standardized so as to
yield useful information both in a decentralizedistry, and in duplicate in a centralized
filing system. A potential weakness of this recomdetion is that a number of dealings
in customary land is subject to allegations of dhaand there can be perceptions of
partiality undermining confidence in the acts afdbMagistrates.

Sandard Terms of Relocation Agreements

An important potential policy option for relocatiagreements is the use of standard
form documentation, both as a measure to facili&terding and a way of minimizing
the potential for contractual disputes (McAusla@Q@ 83). Standard form
documentation calls the attention of the partiesotatingencies that could cause conflict
(Cooter, 1989: 4). In relation to relocation agreets, standard clauses could (1)
provide for agreement not only on areas of landremsfer but also in relation to rights
of access to water supplies, bush gardens, maswirces, or local infrastructure and
services; (2) provide an agreed means for re-natyugi terms, particularly so as to
reduce the likelihood of future conflict-based atpgs at strategic renegotiation; and (3)



establish a series of agreed responses to fordeemmatiingencies, such as population
growth in the host and relocated community. Asubsed in Part I, any form of
standard documentation must supplement customaciianesms for managing human
mobility and ensuring cooperative interactions aguimdividuals and groups over land.
Moreover, the use of standard documentation musebsitive to issues of literacy, and
the potential for all formal instruments to be ussdnstruments of power and localised
context.

Governing Law

Once rights or transactions are registered, whetesy should govern their nature and
content: custom or the formal legal order? At oxteesne, the recording of agreements
could simply involve a form of ‘social mapping’, which traditional rights, transactions
and procedures are recorded without changing tiaire or content, and without
necessarily attributing legal force to the recogdiself (Burton, 1991). In Africa
examples of this approach may be found in Benirgr@ahand Guinea (Lavigne-

Delville, 2000: 110; McAuslan, 2000: 89; Toulminadt, 2002: 16—7). At the other
extreme registration could automatically conveet ¢astomary interest into a creature of
statute and general law. Both Papua New Guinedren8olomon Islands provide
examples of this latter approach.

Which is the best option for regulating the natamd status of agreements for relocation
on customary land? Social mapping exercises, ichvitansactions are recorded
without changing their nature and content, maydeful in circumstances where land
dealings are relatively uncommon, the capacitytatesagencies is relatively weak, and
the self-enforcing mechanisms of customary agre&rae based on secure foundations
of long-term interaction among the contracting igartConversely, the application of
formal law to relocation agreements may be valualiiere there are an emerging
number of agreements, and localised mechanismshadkenges in minimizing conflict
relating to their nature or operation. An additiotmead in this legal policy dilemma is
that laws and procedures must harmonize with conitsnpractices if official land
registers are to maintain their accuracy over tifies, as McAuslan (2000: 83) has
pointed out, is one of the fundamental lessonsetddrived from land registration
experiences in post-colonial Africa. It is criticalrelation to legal responses to climate
change in the Pacific. In other words, even whaitaty rules and procedures are
applied to registered customary interests, tholes land procedures must be adapted in
order to facilitate community acceptance. In brilkfs would mean that relatively simple
forms of transfer documentation should be develdpethe purposes of reducing
conflict and increasing security, and that ruldatheg to the creation of interests, and
the modalities of their transfer, should be as ibast as possible with local community
norms (Lavigne-Delville, 2000: 115). The extentatioich this process would require
codification of customary rules, and the advantagebdisadvantages of such an
approach, lies beyond the scope of this articlé ¢ba Cousins, 2002: 72-5).

Agency Authority and the Law

Trustee arrangements provide inadequate mechatospnevent abuses of power by
traditional leaders that negotiate agreementslocate. An alternative option is to
require process of lead group incorporation asajpud New Guinea. Corporate



structure grants formal legal identity to a tramhtal group, which allows it — should it
so wish — to enter into legally secure transactiwitl outside investors. Because any
such agreement is between two formal legal entiéieg subsequent dispute between
group members remains internal to the group amelgal terms does not affect the
formal validity of the agreement itself. In praeti¢erms, of course, there may still be
contestation and localised acts of resistance tagbmr violence relating to the
agreement. Recent conflicts in Solomon IslandsBmeainville, as well as smaller
violent conflicts across the region, underscorepibiential gravity of this risk. Subject
to this risk, which arises from all potential legasponses to abuses of agency power, a
corporate structure allows for certain constitudioprovisions, particularly relating to
fairness of decision-making and distribution of &S, to be made mandatory; and in
this sense it goes at least some way to helpingepteénternal abuses of power. In
particular, any decision by the management boatbeoincorporated group could be
void or subject to challenge if it failed to followandatory provisions relating to
disclosure of information, member approval of dertenportant transactions, and the
manner of distribution of benefits.

Papua New Guinea’s Land Group Incorporation Act4l8lfows a customary group to
incorporate as a formal legal entity with the catyao hold, manage and deal with land
in its own right. In order to incorporate, the goauust prepare a written constitution
which sets out the qualifications for membersHig, hature of its controlling body, the
nature of its dispute-settlement authority, the wayhich the corporation will act and
the manner in which those acts will be evidence®[1§. Internal disputes are to be
resolved in the first instance by the stipulatespdie-settlement authority (ss 21, 23),
which must act generally in accordance with custana, must also seek to do
‘substantial justice’ to the claims of the dispusa(ss 8[1], 24). Highly limited rights of
appeal are available to local Village Courts inesawhere the dispute-settlement
authority considers that it cannot settle the disatisfactorily, and that a Court may be
able to do so (s 23). The governing law of the appdl also be ‘custom’, which is to
be evidenced through procedures established uhdé&ustoms Recognition Act (see
the Village Courts Act, s 57). Outsiders are ndijesct to the jurisdiction of the dispute-
settlement authority unless they have agreed twhed by its decisions (s 20).

In terms of external relations, outsiders may eimter land-related dealings with the
incorporated group, and generally speaking thdirdgwill be valid where there has
been compliance with relevant provisions in theugie constitution (ss 8[2], 13[2], 14).
In other words, where there has been compliande té constitution, the owner is
entitled to assume that the agreement has beereéntto with sufficient legal
authority. Under applicable principles of geneeaV| that assumption will not be
available where there has been fraud or lack ofidaibh on the part of the outsider.
Because of the social significance of land satas,also excluded by the statute in
relation to the sale of customary land to outside®{2]). One weakness in relying on
the incorporated land group model of PNG is thdifg@ration of competing land groups,
all purporting to represent the legitimate clairhsustomary landowners, when there
are proposals for resource or infrastructure ptejen customary land.



A different approach for managing agency authasity establish a decentralized
system of Land Boards. In the Pacific the best-kmewample is the Native Lands Trust
Board of Fiji. Native Land Trust Act, Cap 134 vetits control and management of
customary land in the Native Land Trust Board. WINITLB powers to grant leases to
outside interests has contributed significantlyhe economic development of Fiji, there
are ongoing criticisms that the Native Land Trust does not do enough to ensure that
the NTLB acts in the interests of the customarygltamers. Other than the chiefs
landowners have no representatives on the NTLB)(§'he NTLB is not required to
consult with landowners and is only obliged to eaghat the owners have sufficient
land for their use, maintenance and support (s. 9).

The Land Board structure may be adapted to faiglagreements to relocate on
customary land while also providing legislative mm&cisms to reduce the risks of abuse
of agency power. An example is Botswana, whereaityhover traditional land was
transferred from tribal chiefs to district and sdibtrict Land Boards by the Tribal Land
Act 1968. These Land Boards hold the ‘right ané tf the chiefs and tribes on trust for
the benefit and advantage of the tribesmen ofdafred and for the purpose of promoting
economic and social development of all the peopidstswana’ (s 10[i]). The primary
duties of each Land Board are to allocate landiwitl jurisdiction, adjudicate disputes,
implement policies for land use and planning, apitect leasehold rents (ss 13, 15).
Although originally membership included the trilehief or his deputy in an ex officio
capacity, it now consists of five elected membang] up to seven members appointed
from various government departments (Quan, 2000).20

One advantage of the Botswana system is its pateotgrant tenure security to
members of customary groups and persons requieiogation. Thus, land may be
allocated by the Land Boards for residential, adtical, grazing, industrial and
commercial use. Such allocations may be made olicappn to a local land occupier,
in which case security is theoretically providedd®ymarcation of the site and either the
issue of a certificate of ‘customary land grant’iacreasingly, the grant of a statutory
lease (ss 16, 20; Quan, 2000: 199). Importantlgcations may also be made to
outsiders and, where the allocation has a comnigrarpose, it will take the form of a
statutory lease and its holder must pay rents Xsl@@heory, of course, this grants
State-sanctioned security of tenure to outsideilisstvivoiding the transaction costs of
direct dealings with customary groups.

Conclusion

In this paper we have identified the central roledustomary mechanisms to act as the
first step response to the movement of peopleggrisom the effects of climate change
in the South Pacific. We have also identified aigeashich there may be a need for law
and law reform. But we are very conscious of ttet flaat the supply of law in the South
Pacific will be affected by constraints on statpasaty, political resistance by interest
groups at national and local levels, and the intdromal distance between citizens and
the state in many parts of the region. Our finalon potential areas for law reform,
therefore, should be understood in the light of¢heonstraints, and is intended to serve
as a basis for future discussion.
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